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DELEGATED POWERS AND LAW REFORM COMMITTEE

AGENDA

13th Meeting, 2020 (Session 5)

Tuesday 21 April 2020

The Committee will meet at 12.30 pm in the Adam Smith Room (CR5).

1. Decision on taking business in private: The Committee will decide whether to
take item 4 in private.

2. Instruments subject to negative procedure: The Committee will consider the
following—

Council Tax Reduction (Scotland) Amendment (No. 3) (Coronavirus) 
Regulations 2020 (SSI 2020/108); 
Carer’s Allowance (Coronavirus) (Breaks in Care) (Scotland) Regulations 
2020 (SSI 2020/117); 
Gender Representation on Public Boards (Scotland) Act 2018 (Reports) 
Regulations 2020 (SSI 2020/120); 
Prisons and Young Offenders Institutions (Scotland) Amendment Rules 
2020 (SSI 2020/122); 
Electricity Works (Miscellaneous Temporary Modifications) (Coronavirus)
(Scotland) Regulations 2020 (SSI 2020/123) 

3. Instruments not subject to any parliamentary procedure: The  Committee
will consider the following—

Act of Adjournal (Criminal Procedure (Scotland) Act 1995 Amendment)
(Miscellaneous) 2020 (SSI 2020/93); 
 Non-Domestic Rates (Scotland) Act 2020 (Commencement No. 1 and 
Transitional Provision) Regulations 2020 (SSI 2020/107 (C.11)); 
Gender Representation on Public Boards (Scotland) Act 2018 
(Commencement No. 2) Regulations 2020 (SSI 2020/119 (C.12)); 
Coronavirus Act 2020 (Commencement No. 1) (Scotland) Regulations 
2020 (SSI 2020/121 (C.13)) 

http://www.legislation.gov.uk/ssi/2020/108/contents/made
http://www.legislation.gov.uk/ssi/2020/108/contents/made
http://www.legislation.gov.uk/ssi/2020/117/contents/made
http://www.legislation.gov.uk/ssi/2020/117/contents/made
http://www.legislation.gov.uk/ssi/2020/119/contents/made
http://www.legislation.gov.uk/ssi/2020/119/contents/made
http://www.legislation.gov.uk/ssi/2020/122/contents/made
http://www.legislation.gov.uk/ssi/2020/122/contents/made
http://www.legislation.gov.uk/ssi/2020/123/contents/made
http://www.legislation.gov.uk/ssi/2020/123/contents/made
http://www.legislation.gov.uk/ssi/2020/93/contents/made
http://www.legislation.gov.uk/ssi/2020/93/contents/made
http://www.legislation.gov.uk/ssi/2020/107/contents/made
http://www.legislation.gov.uk/ssi/2020/107/contents/made
http://www.legislation.gov.uk/ssi/2020/119/contents/made
http://www.legislation.gov.uk/ssi/2020/119/contents/made
http://www.legislation.gov.uk/ssi?title=coronavirus
http://www.legislation.gov.uk/ssi?title=coronavirus
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4. Disclosure (Scotland) Bill: The Committee will consider the delegated powers
provisions in this Bill after Stage 2.

Andrew Proudfoot
Clerk to the Delegated Powers and Law Reform Committee

Room T1.01
The Scottish Parliament

Edinburgh
Tel: 0131 348 5212

Email: Andrew.Proudfoot@parliament.scot
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Carer’s Allowance (Coronavirus) (Breaks in Care) (Scotland) Regulations 2020 
(SSI 2020/117) 
 
On 6 April, the Scottish Government was asked: 
 
The instrument does not contain express provision to the effect that it extends to 
Scotland only. By way of contrast, regulation 9 of the Social Security (Coronavirus) 
(Further Measures) Regulations 2020 (SI 2020/371), which makes the equivalent 
provision for England and Wales, is expressly limited in extent to England and Wales 
(regulation 9(4)). 
 
Page 201 of SSIDM (particularly, para. 15 in section B11) indicates that while an extent 
provision would usually not be required for pre-devolution Acts where the power to 
make the instrument transferred to Scottish Ministers under section 53 of the Scotland 
Act (as is deemed to be the case here), one “may be of assistance and should be 
included” where the enabling power under which the instrument is being made 
originally extended beyond Scotland.  
 
Does the Scottish Government consider that there has been a failure to follow drafting 
practice by not including an extent provision in this instrument? If so, does it intend to 
take corrective action and, if so, what action is proposed and when? 
 
On 14 April, the Scottish Government responded as follows: 
 
SSIDM, at paragraph 15 of section B11, makes clear “[t]here is no requirement to 
provide an extent provision for these types of instruments. Section 101 of the Scotland 
Act 1998 applies to subordinate legislation made by the Scottish Ministers which could 
be read in such a way as to be outside competence and, because instruments made 
by virtue of section 53 require to be within devolved competence, section 101 will apply 
and silence as to extent will produce the correct result.”  
 
The Scottish Government’s intention that the instrument extend to Scotland only is 
clear from footnote (a) on page 1 of the instrument.  This states that the transfer of 
responsibility for provision of carer’s allowance is by virtue of section 53 of the Scotland 
Act 1998, owing to the operation of regulation 4 of the Scotland Act (Transitional) 
Regulations 2017. Accordingly, section 101 of the Scotland Act applies. Moreover, this 
footnote expressly states that responsibility for exercise of functions in relation to 
carer’s allowance has been transferred to the Scottish Ministers as regards provision 
of carer’s allowance to people resident in Scotland. Against that background, there 
can be no reasonable suggestion that there is an attempt to make the Regulations 
extend beyond Scotland.  
 
The Scottish Government does not consider there is any ambiguity as the extent of 
the regulations. Accordingly, no corrective action is proposed on this occasion.  
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